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requests distribution of $2,000 from X’s plan. 
However, since B has already received a dis-
tribution of $2,002 to meet the ADP test, no 
additional amounts are required or are per-
mitted to be distributed as excess deferrals 
by this plan, and the prior distribution of ex-
cess contributions has corrected the excess 
deferrals. But X must report $2,000 as a dis-
tribution of an excess deferral and $2 as a 
distribution of an excess contribution. 

Example 3. Employee T has excess deferrals 
of $1,000. The income attributable to excess 
deferrals is $100. T properly notifies the em-
ployer, and requests a distribution of the ex-
cess deferral (and income) on February 1. 
The plan distributes $1,000 to T by April 15. 
Because the plan did not distribute any addi-
tional amount as income, $909 is treated as a 
distribution of excess deferrals, and $91 is 
treated as a distribution of earnings. With 
respect to amounts remaining in the ac-
count, $91 is treated as an elective deferral 
and is not included in T’s investment in the 
contract. Because it was not distributed by 
the required date, the $91 is includible in 
gross income upon distribution as well as in 
the year of deferral. 

(f) Community property laws. This sec-
tion is applied without regard to com-
munity property laws. 

(g) Effective date—(1) In general. Ex-
cept as otherwise provided, the provi-
sions of this section are effective for 
taxable years beginning after Decem-
ber 31, 1986. 

(2) Deferrals under collective bargaining 
agreements. In the case of a plan main-
tained pursuant to one or more collec-
tive bargaining agreements between 
employee representatives and one or 
more employers ratified before March 
1, 1986, the provisions of this section do 
not apply to contributions made pursu-
ant to the collective bargaining agree-
ment for taxable years beginning be-
fore the earlier of January 1, 1989, or 
the date on which the agreement ter-
minates (determined without regard to 
any extension thereof after February 
28, 1986). These contributions under a 
collective bargaining agreement are 
taken into account for purposes of ap-
plying this section to elective deferrals 
under plans not described in this para-
graph (g)(2). 

(3) Transition rule. For taxable years 
beginning before January 1, 1992, a plan 
or an individual may rely on a reason-
able interpretation of the rules set 
forth in section 402(g), as in effect dur-
ing those years. 

(4) Partnership cash or deferred ar-
rangements. For purposes of section 
402(g), employer contributions for any 
plan year beginning after December 31, 
1986, and before January 1, 1989, under 
an arrangement that directly or indi-
rectly permits individual partners to 
vary the amount of contributions made 
on their behalf will be treated as elec-
tive contributions only if the arrange-
ment was intended to satisfy and did 
satisfy the nondiscrimination test of 
section 401(k)(3) and § 1.401(k)–1(b) for 
the plan year. 

[T.D. 8357, 56 FR 40546, Aug. 15, 1991, as 
amended by T.D. 8581, 59 FR 66180, Dec. 23, 
1994; T.D. 9169, 69 FR 78153, Dec. 29, 2004; T.D. 
9324, 72 FR 21110, Apr. 30, 2007] 

§ 1.402(g)–2 Increased limit for catch- 
up contributions. 

(a) General rule. Under section 
402(g)(1)(C), in determining the amount 
of elective deferrals that are includible 
in gross income under section 402(g) for 
a catch-up eligible participant (within 
the meaning of § 1.414(v)–1(g)), the oth-
erwise applicable dollar limit under 
section 402(g)(1)(B) (as increased under 
section 402(g)(7), to the extent applica-
ble) shall be further increased by the 
applicable dollar catch-up limit as set 
forth under § 1.414(v)–1(c)(2). 

(b) Participants in multiple plans. 
Paragraph (a) of this section applies 
without regard to whether the applica-
ble employer plans (within the mean-
ing of section 414(v)(6)) treat the elec-
tive deferrals as catch-up contribu-
tions. Thus, a catch-up eligible partici-
pant who makes elective deferrals 
under applicable employer plans of two 
or more employers that in total exceed 
the applicable dollar amount under 
section 402(g)(1) by an amount that 
does not exceed the applicable dollar 
catch-up limit under either plan may 
exclude the elective deferrals from 
gross income, even if neither applicable 
employer plan treats those elective de-
ferrals as catch-up contributions. 

(c) Effective date—(1) Statutory effec-
tive date. Section 402(g)(1)(C) applies to 
contributions in taxable years begin-
ning on or after January 1, 2002. 

(2) Regulatory effective date. Para-
graphs (a) and (b) of this section apply 
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to contributions in taxable years be-
ginning on or after January 1, 2004. 

[T.D. 9072, 68 FR 40515, July 8, 2003] 

§ 1.402(g)(3)–1 Employer contributions 
to purchase a section 403(b) con-
tract under a salary reduction 
agreement. 

(a) General rule. With respect to an 
annuity contract under section 403(b), 
except as provided in paragraph (b) of 
this section, an elective deferral means 
an employer contribution to purchase 
an annuity contract under section 
403(b) under a salary reduction agree-
ment within the meaning of section 
3121(a)(5)(D). 

(b) Special rule. Notwithstanding 
paragraph (a) of this section, for pur-
poses of section 403(b), an elective de-
ferral only includes a contribution that 
is made pursuant to a cash or deferred 
election (as defined at § 1.401(k)–1(a)(3)). 
Thus, for purposes of section 
402(g)(3)(C), an elective deferral does 
not include a contribution that is made 
pursuant to an employee’s one-time ir-
revocable election made on or before 
the employee’s first becoming eligible 
to participate under the employer’s 
plans or a contribution made as a con-
dition of employment that reduces the 
employee’s compensation. 

(c) Applicable date. This section is ap-
plicable for taxable years beginning 
after December 31, 2008. 

[T.D. 9340, 72 FR 41140, July 26, 2007] 

§ 1.402A–1 Designated Roth Accounts. 
Q–1. What is a designated Roth ac-

count? 
A–1. A designated Roth account is a 

separate account under a qualified cash 
or deferred arrangement under a sec-
tion 401(a) plan, or under a section 
403(b) plan, to which designated Roth 
contributions are permitted to be made 
in lieu of elective contributions and 
that satisfies the requirements of 
§ 1.401(k)–1(f) (in the case of a section 
401(a) plan) or § 1.403(b)–3(c) (in the case 
of a section 403(b) plan). 

Q–2. How is a distribution from a des-
ignated Roth account taxed? 

A–2. (a) The taxation of a distribu-
tion from a designated Roth account 
depends on whether or not the distribu-
tion is a qualified distribution. A quali-

fied distribution from a designated 
Roth account is not includible in the 
distributee’s gross income. 

(b) Except as otherwise provided in 
paragraph (c) of this A–2, a qualified 
distribution is a distribution that is 
both— 

(1) Made after the 5-taxable-year pe-
riod of participation defined in A–4 of 
this section has been completed; and 

(2) Made on or after the date the em-
ployee attains age 591⁄2, made to a bene-
ficiary or the estate of the employee on 
or after the employee’s death, or at-
tributable to the employee’s being dis-
abled within the meaning of section 
72(m)(7). 

(c) A distribution from a designated 
Roth account is not a qualified dis-
tribution to the extent it consists of a 
distribution of excess deferrals and at-
tributable income described in 
§ 1.402(g)–1(e). See A–11 of this section 
for other amounts that are not treated 
as qualified distributions, including ex-
cess contributions described in section 
401(k)(8), and excess aggregate con-
tributions described in section 
401(m)(8), and income, on any of these 
excess amounts. 

Q–3. How is a distribution from a des-
ignated Roth account taxed if it is not 
a qualified distribution? 

A–3. Except as provided in A–11 of 
this section, a distribution from a des-
ignated Roth account that is not a 
qualified distribution is taxable to the 
distributee under section 402 in the 
case of a plan qualified under section 
401(a) and under section 403(b)(1) in the 
case of a section 403(b) plan. For this 
purpose, a designated Roth account is 
treated as a separate contract under 
section 72. Thus, except as otherwise 
provided in A–5 of this section for a 
rollover, if a distribution is before the 
annuity starting date, the portion of 
any distribution that is includible in 
gross income as an amount allocable to 
income on the contract and the portion 
not includible in gross income as an 
amount allocable to investment in the 
contract is determined under section 
72(e)(8), treating the designated Roth 
account as a separate contract. Simi-
larly, in the case of any amount re-
ceived as an annuity, if a distribution 
is on or after the annuity starting date, 
the portion of any annuity payment 
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